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The Truth i n  Negotiations Act 

It i s  a rea l  pleasure f o r  me t o  par t ic ipate i n  your Eighth Annual 

I n s t i t u t e  on Government contracts. I want t o  discuss the r o l e  o f  the 

General Accounting Of f ice i n  the enactment and implementation o f  the 

"Truth i n  Negotiations Act" and t o  give you our views on some o f  the 

recent ASPR changes. 

But f i r s t ,  I want t o  compliment the Foundation f o r  t h e i r  in te res t  

i n  sponsoring the Annual I ns t i t u tes  on Government Contracts. 

very necessary ingredient i f  we a r e  t o  have a healthy Government-industry 

It i s  a 

relat ionship. I t  i s  most important t ha t  representatives o f  industry 



and representatives o f  the Government get together i n  meetings such as 

t h j s  t o  exchange ideas and t o  try t o  solve some o f  the problems i n  the 

very complex f i e l d  of Government contracting. We may not always agree 

but we cannot help but have a bet ter  understanding o f  our respective posit ions. 

Extensive Use o f  Negotiated Procurements and 
a New Audit lng Right by G.A.O. 

The General Accounting Of f i ce  played a major r o l e  i n  the enactment 

o f  Public Law 87-653. You may reca l l  t ha t  i n  1951, during the Korean 

emergency and when the use o f  negotiated contracts was on the upswing, 

Congress gave the General Accounting Office a new and important audi t ing 

r i gh t .  It provided that  a l l  negotiated contracts should include a clause 

g iv ing the Comptroller General access t o  any d i r e c t l y  per t inent  books 

and records o f  the contractor o r  any o f  h i s  subcontractors engaged i n  

the performance o f  such contracts or subcontracts. 

Concern by Congress and G.A.O. 
Audits o f  Defense Contracts 

The m i  1 i ta ry  departments continued t o  use the negotiat ing author i ty  

beyond the period o f  Korea. Soon thereafter, the Congress became 

concerned about the extensive use o f  t h i s  negotiat ing author i ty.  Respond- 

ing  t o  t h i s  Congressional concern, the GAO i n  1956, equipped wi th  i t s  

access-to-records authority, embarked upon an intensive review o f  the 

defense procurement program, pr imar i ly  directed i n t o  audits o f  

defense contracts. 
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G.A.O. Disclosures 

S t a r t f n g  i n  11957, we issued a series o f  reports t o  the Congress, 

O W  "blue-book" reports. Me found narmerous cases s f  overpr ic ing o f  

defense contracts because of i n f l a t e d  or erm~leous ests'mates o f  costs. 

Typical ly,  a repo r t  would show t h a t  a negotiated p r i c e  was overstated 

because reasonably f i r m  costs were overestimated or recent cost  

experience was no t  adequately considered. 

A t  t h i s  point ,  let me say t h a t  our audi t  work d i d  not j u s t i f y  a 

conclusion t h a t  the great  m a j o r i t y  of defense contractors w i  11 ful 'ly 

misled the Government. Neither d i d  our work es tab l i sh  t h a t  Government 

contract ing o f f i c i a l s  were no t  d i l i g e n t  i n  t r y i n g  t o  p r o t e c t  the Govern- 

ment's i n te res ts .  Rather our work ind icated t h a t  given the magnitude, 

cmplexfty and uniqueness o f  the itms being purchased, and the lack 

o f  a cmpet i t l ' ve atmosphere, the Government negot iators o f t e n  were no t  

i n  a good p o s i t i o n  t o  negatfate advantageous pr ices f o r  the Government, 

because they were not aware equal ly wfth the contractor  o f  a l l  the cost  

and p r i  c i  ng factors  $ nfl  uenci ng the p r i  ees proposed. 

A i r  Force Requirement o f  Data C e r t i f i c a t i o n  

As a consequence o f  our e a r l y  reports, the Department o f  the A5r 

Force i n  1958, imposed a reqtsir@menl for an e a r l y  form o f  data c e r t i f i c a t i o n .  

Then, i n  October 1959, a c e r t i f i c a t i o n  requirement was adopted f o r  a l l  

the m i l i t a r y  services as p a r t  o f  a major rev i s ion  o f  the Amed Services 

Procurement Regulation dealing wSth p r i c i n g  p o l i c i e s  and techniques. 

The regulat ion provided t h a t  i n  the  absence o f  e f f e c t i v e  pr-ice competition, 

the Government's negot ia t ing team must be in possession o f  current, 
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complete and correct cost or pricing data before decisions were made on 

contract prices. 

ment action exceeded $100,000, and the price negotiated was based more 

on the contractor 's  actual or estimated cost than on e f f e c t i v e  competition, 

established catalog or market pricesI or prices set  by law or regulation. 

This ASPR coverage was the forerunner of the present law. 

d i d  not provide for a price reduction i n  the event f au l ty  d a t a  was submitted. 

Concern of Congress i n  1959 and 1960 

A certif icate was required when the amount of the procure- 

However, i t  

During 1959 also, the Congress was g i v i n g  consideration t o  the 

matter o f  excess profits and t o  the Renegotiation Act, which was due t o  

expire on June 30, 1959. While i t  was generally agreed t h a t  the 

Renegotiation Act should be extended, there was disagreement i n  the 

Congress as t o  whether pmfi t s  earned by contractors under incentive-type 

contracting should be afforded special consideration i n  renegotiation. 

The conflict regarding the treatment o f  these incentive profits 

under the Renegotiation Act was resolved by extending the Act ( a t  t h a t  

time, t o  June 30, 1962) and directing the Armed Services Committees o f  

the House and Senate, i n  connection w i t h  a study s f  the Renegotiation 

Act, t o  make studies o f  the procurement policles and practa'ces o f  the 

Department o f  Defense and the various services, including examination o f  

the various methods o f  procurement and types o f  contracts, and their  

effectiveness i n  achieving reasonable costsg prices, arid profits. The 

House and Senate Amed Services ComSttees each se t  up  a special 

subcornittee t o  carry obit t h i s  directive. Congressman Carl Vinson, 
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became Chairman of the P~ocurment  %ubcomitOee on the Senate side, 

During the  Spring o f  1960, the House Stdbcmi t tee  held extensive 

hearings, g iv fng  par t icu lar  attention t o  fneentive contracting. 

Chairman Viinson made d e s r  his vlew t h a t  incent ive contracting was 

particularly subject t o  abuse, i n  t h a t  the v a l i d i t y  o f  the %wept cost 

1 fmiting i n ~ e ~ t i ~ e  pmfits t o  savings traceable t o  contractor ef f ic iency  

i n  performance of  the c s n t ~ a c t .  The ~~~~~~~~~ o f  Defense objected on 

%he ground t h a t  i t  would be very d i f f l c t e l t  t o  apply. Almost immediately 
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thee language was redrafted and introduced as a new bi l l ,  H.R. 12572. The 

new language also applfed solely t o  incentive contracts, b u t  i t  required 

the submission o f  certified cost data, and i t  introduced the idea of 

a price reduction clause which would operate i f  i t  was found after audit 

t h a t  the target cost or prlce was increased as a result o f  any inaccurate, 

incomplete, or  noncurrent data submitted by the contractor i n  the course 

o f  negotiations. 

House Actlsn and Senate Action on H.R. 12572 

H.R. 12572 was reported by the House Committee and was passed by the 

House o f  Representatives on June 24, 7960. Meanwhile the Senate Subcornittee 

on Procurement, chaired by Senator Thurmond, was hearing testimony on the 

subject. 

Services was issued based on these hearings. The Senate Committee concluded 

t h a t  "Most , i f  not a l l ,  o f  the problems i n  the Department of Defense can 

be solved administratively." I t  recommended t h a t  the ASPR be amended to  

require, i n  a d d i t i o n  t o  the then current requirement for a certificate, 

a price reduction clause applicable to  incentive contracts, permftting 

adjustment o f  the target cost t o  exclude any amounts by which the target 

cost was increased because of inaccurate, incomplete, 8% out-of-date 

I n  August 1960, a report by the fu l l  Senate Cornittee on Armed 

cost data submitted by the contractor. 

A Revision o f  ASPR 

No f i n a l  act ion was taken on H.R, 12572; and on January 31, 

ASPR was amended t o  include a price reduction clause. Burt i n  imp 

the Committee's recommendation, the Department of Defense decided 

a1 1 types of' negotiated fixed-price contracts i n  the coverage. 

961, the 

ementing 

to include 
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I .  I’ , 

A new B i l l  i s  Introduced 

The matter rested u n t i l  March 1961, when Congressman Hhbert o f  Louisiana 

re-introduced the Vinson b i l l  (H.R. 12572) as H.R. 5532. The Department o f  

Defense took the pos i t i on  t h a t  t h i s  l e g i s l a t i o n  was no longer necessary i n  

view o f  the ASPR coverage. Our Off ice disagreed. GAO thought t h a t  the 

ASPR coverage should have been more comprehensive and should have provided 

f o r  a u d i t  o f  the data. 

House Act ion 

The House Committee on Armed Services approved the l e g i s l a t i o n  i n  

A p r i l  1962. But there was a m i n o r i t y  repo r t  s t a t i n g  t h a t  the object ives o f  

the b i l l  were b e t t e r  met by regulat ion than by statute.  I n  the House Floor 

discussion on the b i l l  Congressman Hbbert c i t e d  informat ion he had received 

from GAO t o  the e f f e c t  t h a t  the m i l i t a r y  departments were not  fo l lowing the 

ASPR c e r t i f i c a t i o n  requirements. We had found t h a t  while the A i r  Force was 

d i l i g e n t l y  applying the requirement, i n  about one-half o f  the Army and Navy 

contracts examined the c e r t i f i c a t i o n  requirement was appl icable but  not  

applied. In the subcontract area, we a lso found non-observance o f  the r e -  

quirement, even i n  A i r  Force subcontracts. The House, on June 7, 1962, 

then passed H.R. 5532 by unanimous vote. 

Senate Act ion 

Again the matter rested w i t h  the Senate Armed Services Committee, t h i s  

time chaired by Senator Russel 7 of Georgia. Congressman Yinson, himself, 

t e s t i f i e d  before the Senate Committee i n  favor of the b i l l .  

t h a t  the reason f o r  pu t t i ng  the c e r t i f i c a t i o n  requirement into law was 

t o  fnsure the prov is ion would be followed. 

He emphasized 
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You w i l l  r e c a l l  t h a t  the prov is ion contained i n  the House version o f  

H.R. 5532 appl ied only  t o  incent ive contracting. During the course o f  

M r .  Vinson's testimony, several members o f  the Senate Comi %tee advocated 

t h a t  t h i s  " t ru th- in-negot ia t ions"  requirement be extended t o  a1 1 types o f  

negotiated contracts. 

might d r i v e  contractors o u t  of i ncen t i ve  contracts. And, as Senator 

Symington noted: 

i n  such a c e r t i f i c a t e  as t o  cost  on an incent ive contract ,  there is equal 

m e r i t  f o r  a c e r t i f i c a t e  on any contract." 

Senator Russel 1 pointed o u t  t h a t  the 1 i m i  t ed  coverage 

'I* * * i t would seem t o  me t h a t  i f  there i s  any m e r i t  

DoD s t i l l  adhered t o  i t s  view t h a t  the law was not  needed. I t s  

spokesmen agreed, however, t h a t  the c e r t i f i c a t i o n  p r i n c i p l e  was appl icable 

beyond incen t i ve  contracting. GAO also supported extending the coverage 

t o  a l l  types o f  negotiated contracts. 

Approval o f  Leg is la t i on  by the Congress 

On August 10, 1962, the Senate Comnfttee approved H.R. 5532, w i t h  

c e r t a i n  amendments. The f i n a l  version of the "Truth-in-Negotiations'' a c t  

which the Senate Corni t tee approved on August 10, 1962, had been prepared 

j o i n t  y by representatives o f  the GAO and the BOD, i n  consul ta t ion w i t h  

s t a f f  members o f  the House and Senate Armed Services Committees dur ing 

the preceding two weeks. The b i l l  became law on September 10, 1962, t o  

be e f fec t i ve  December 1, 1962. 

C r i t i c i sms  o f  the Leg is la t i on  

The act, which has now been in effect for over 5 years, has not been 

wi thout  i t s  c r i t i c s .  It has been suggested, among other things, t h a t  
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the act  i s  unduly harsh because (1) i t  Peaches the %on@st' mistake 

and (2) i t  af fords no r e l i e f '  t o  the contractor  i n  those cases where he 

understates h i s  costs. 

the sponsor o f  H.R. 5532, introduced l e g i s l a t i o n  aimed a t  amending the 

" t ruth- in-negot iat ions" a c t  t o  1 i m i t  p r f ce  reduct ion t o  those cases where 

In te res t i ng l y ,  i n  August 1963 Congressman Hkbert, 

the contractor  _L knew the data was defective, and t o  penni t  of fsets f o r  losses 

due t o  defect ive data. That b i l l  (H.R. 7909, 88th Congress) was not adopted. 

I n  f a c t  hearings were no t  held on the b i l l  by the House Armed Services 

C m i  t tee.  

Opposition t o  the b i l l  was based on two factors.  f i r s t ,  i f  the honest 

mistake was exempted f r o m  the coverage of the t ruth- in-negot iat ions act, 

there would be l i t t l e  purpose i n  the law, There i s  already adequate 

p ro tec t i on  against the "dishonest" mistake, o r  f a l s e  statements i n  the c i v i l  

and crs'minal f raud s tatutes wks'ch are on the books. The "Truth-in- 

Negotiat ions" Act was no t  designed as a p u n i t i v e  law b u t  r a t h e r  was designed 

t o  co r rec t  defect ive p r i c i n g  where the contractor  had the r e s p o n s i b i l i t y  

f o r  submitt ing co r rec t  data i n  the course o f  negotiat ions. 

Second, of fsets,  i f  they are t o  be allowed, should be l im i ted .  Other- 

wise, the Government i s  i n v l t i n g  the submission o f  care less ly  prepared 

proposals and would be, t o  some extent, p e m i t t j r g  a renegot iat ion o f  the 

contract. As you know, these i s  a lhnited o f f s e t  prov is ion in the new 

ASPR provis ions se t  f o r t h  i n  Defense Procurement C i r cu la r  No. 57, dated 

November 30, 1967. 

a composite rate or i n  the case of the p r i c i n g  o f  a s ing le  item. 

The new provis ions would al low an o f f se t  i n  correct ing 
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G.A.O.'s Approval o f  the Legislation 

In  our view, the present law i s  based on a sound legal concept. 

Legal authorities recognize t h a t  St i s  u n j u s t  t o  allow one who has made 

a misrepresentation, even innocently, t o  retain the fruits o f  a bargain 

induced by such representation. 

l i a b i l i t y  for innocent misrepresentation, Samuel Williston i n  his treatise 

on the Law o f  Contracts, states t h a t ,  "The real issue i s  no less t h a n  

this: When a defendant has Snduced another t o  act by representations 

false i n  f a c t  though  no t  dishonestly made, and damage has directly 

resulted Prom the action taken, who should bear the loss"? He 

believes t h a t  i n  a business situation every moral reason exists for 

holding the defendant liable. 

Negotiations" Act essentially embodies this basic legal concept. 

In discussing the policy of imposing 

I t  seems t o  me t h a t  the " T r u t h - i n -  

In short, the "Truth-in-Negotiations" Act provides a reasonable 

and practical solution to  the problem noted i n  our earlier a u d i t  

reports--How can the Government procuye i t s  needs a t  f a i r  prices In  

these areas where the  noma1 forces of the market are n o t  operating? 

Is the Act Working? 

B u t  is  the act working? Is i t  meeting expectations? We t h i n k  

it. is. 

problem-free. We a11 know sthewise. 

Office, and the officials o f  the Department of Defense, and the other 

agencies, are working constant ly t o  improve the operations o f  the act .  

Certainly i t  would be foolish of me t o  say t h a t  the a c t  is 

R u t  we i n  the General Accounting 
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GAO Report Recommendations 

I n  our reports under Publ ic haw 87-653 we have recomended: 

-- Obtaining r i g h t  of access by agency o f f i c i a l s  t o  

performance cost  information. 

-- I n s t i t u t i n g  a regular  program of postaward audi ts 

by Defense Contract Audit Agency. 

-- Making postaward audi ts where contract ing o f f i c e r s  

have reason t o  bel ieve t h a t  cost  or p r i c i n g  data 

used i n  negot iat ions may not have been accurate, 

current  and complete, o r  may n o t  have been adequately 

v e r i f i e d  e 

0 -  Obtaining w r i t t e n  i d e n t i f i c a t i o n  o f  data submitted 

by the contractor  i n  support of p r i c i n g  proposals. 

-- Revising the regulat ions t o  make i t  c lea r  t h a t  the 

mere making avai lab le of data t o  the audi tors wi thout 

i d e n t i f i c a t i o n  i n  w r i t i n g  does not cons t i t u te  data 

" s u h i  t t ed "  

-- Documenting procurement f i l e s  where cost  or p r i c i n g  

data were not  requested or used t o  show the basis 

fo r  concluding t h a t  the submission o f  such data 

could be waived because o f  adequate competit ion o r  

pr ices t h a t  were based on catalog o r  market pr ices 

o f  a commercial i tem sold in substant ia l  quan t i t i es  

t o  the general publ ic.  
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... . .  

Changes Made by Do0 

The Department of Defense has revised i t s  regulations t o  adopt sub- 

s t an t f a l ly  a l l  of the GAO recommendations on the matters just mentioned. 

These changes were made by Defense Procurement Circular No. 57 which 

was issued on November 30, 1967. 

I want t o  comment br ief ly  on these changes. 

DCAA Audi ts  

The requirement which directs  the Defense auditors to  a u d i t  performance 

cost  records i n  order t o  verify price data had been recommended by GAO fo r  

some time. 

is an important tool which will enable the Defense Contract A u d i t  Agency 

t o  do a real effect ive job i n  verifying pricing data. 

I t  was adopted ( w i t h  some a s s i s t  from the Hill)  and we t h i n k  i t  

We 1 i kewise have no quarrel w i t h  Secretary Ni tze' s memorandum of 

September 27, 1967, which limits the use of the a u d i t  data t o  actually 

checking on defective pricing. 

that  i t  i s  not to  be used f o r  repricing the contract o r  otherwise chipping 

away a t  the p r o f i t  the contractor may have realized on tha t  particular 

contract. 

GAO Audits 

In other words, he makes i t  quite c lear  

However, i t  should be clear ly  understood tha t  Secretary Nitze's 

memorandum has no e f fec t  on the r i g h t  of the GAO t o  audit  contractors'  

records. Our r i g h t  is based on a s t a tu t e  which gives us the r i g h t  of 

access under any negotiated contract. 
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1 want t o  emphasize thfs p o i n t  because t h i s  argument has been brought 

up by several contractors. I t  i s  also per t i nen t  t o  the argument i n  the 

Hewlett-Packard case which was decided i n  the Goverment's favor by the 

Ninth C i r c u i t  Court o f  Appeals l a s t  f a l l .  I n  t h a t  case, the contractor  

argued t h a t  the t h ink ing  o f  Congress a t  the time Publ ic Law 87-653 was 

passed should a f f e c t  the p r i o r  s t a t u t e  which was enacted back i n  1951. 

Submission of Data 

We are p a r t i c u l a r l y  pleased t h a t  the new regulat ions (3-807.3(b)) 

make i t  c l e a r  t h a t  merely making data avai lab le t o  a preaward survey team, 

regardless o f  whether the Government audi tors took t ime t o  look a t  them 

o r  not, does n o t  cons t i t u te  a submission under the law. Most o f  us wouldn't 

r e a l l y  have any problem w i t h  t h i s  except f a r  the Board decis ion i n  the 

American Bosch Anna cases which sa id j u s t  about t h a t  i n  so many words, I n  

other  words, under t h a t  Board decision, i f  i t  was ava i l ab le  i t  was a sub- 

mission. Do you j u s t  t u r n  over 20 f i l e  cabinets or two carloads o f  records 

and say t h a t  i s  the suhDssion because i t  i s  avai lab le t o  the audi tors? I 

know the Board subsequently modified t h a t  view, a t  l e a s t  I t h i n k  they did, 

and also I heard informal comments i t  r e a l l y  d i d n ' t  in tend what i t  said, 

bu t  s t i l l  i t  sa id  i t  and i t  was i n  the decision. We th ink  the new 

regulat ions have helped t o  c l a r i f y  t h i s .  

I d e n t i f i c a t i o n  o f  Data 

Now l e t  LIS t u r n  t o  the matter of i d e n t i f i c a t i o n  o f  data. We th ink  

t h a t  a data certfficate i s  really of very little use to the Government, 

o r  anybody else t h a t  might be looking a t  it, unless i t  i s  p r e t t y  c l e a r l y  
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known j u s t  what the c e r t i f i c a t e  covers. The GAO has been a strong advocate 

f o r  having b e t t e r  i d e n t i f i c a t i o n  t o  t i e  i n  the data t h a t  was considered a t  

the time of negotiat ion, and a lso t o  i d e n t i f y  and make c lea r  j u s t  what the 

contractor was submitt ing o r  i den t i f y i ng .  

In our examinations we d i d  f i n d  some serious def ic ienc ies i n  t h i s  respect. 

I know t h a t  cwi ' ractors complained a t  the time about the carloads o f  records 

they would have t o  submit. 

too f a r  t o  the other side. 

are t y i n g  your data i n to ;  f o r  example whether i t  i s  purchase orders o r  

quotes received as present ly required by 3-807.3(f) r e a l l y  answers the 

question and gives the Government su f f i c i en t  informat ion upon wklch t o  base 

I r e a l l y  t h ink  t h a t  was pushing the argument 

I bel ieve a c l e a r  i d e n t i f i c a t i o n  o f  what you 

i t s  pr ic ing.  It also permits the Government t o  t i e  in i t s  a u d i t  work, both 

preaudi t  and postaudi t. 

I t h ink  i t  should a lso help the contractors because they perhaps now 

are able t o  do away w i t h  submission of some o f  the evidence and back-up 

work t h a t  they submitted i n  the past merely by i den t i f y i ng  data which i s  

i n  t h e i r  f i l e s .  

Ava i 1 a b i  1 i ty o f  Data 

Another change we t h i n k  i s  an improvement i s  the attempt t o  i d e n t i f y  

o r  p i n  down the time when data was reasonably avai'lable t o  the contractor. 

This f s  accomplished by the new ASPR 3-807.5(1). We i n  the GAO have always 

recognized t h a t  d i f f e r e n t  types o f  data have d i f f e r e n t  a v a i l a b l l i  ty dates. 

And the new sect ion i n  the ASPR advises t h a t  cu to f f  dates as t o  currency 

o f  data should be establ ished by the negotiators. Also, I t h ink  i t  makes 
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i t  clear t h a t  there can be different dates for different things. Obviously, 

the overhead rate may not be as current as a new price received from a 

subcontractor. 

We a l s o  agree w i t h  the new regulation t h a t  d a t a  on significant matters 

should be generally current as o f  the date of agreement on price. 

Overs and Unders 

I would l ike to  comnent on the question of "overs" and17undersN. 

There has been considerable discussion and I guess a great deal o f  

difference of opinion about a l lowing "unders" i f  you are going t o  knock 

of f  the "overs I' . 
The or ig ina l  proposal t h a t  was circulated i n  this area said t h a t  

setoff would be permitted when "inextricably interconnected." The regula- 

t i o n  t h a t  eventually came out  i n  ASPR 3-807.5(a)(3) said the same t h i n g  

i n  different words. 

rate o r  i n  the case of pricing a single item. 

I n  effect i t  allows an offset i n  correcting a composite 

On the setoff question, and the netting o f  "overs" and "unders", I 

am probably i n  the minority i n  Government--and I only have one vote a t  the 

GAO--but I do not believe the Government has to  be quite so s t r i c t  on the 

netting o f  ''overs" and "unders". I d o n ' t  t h i n k  Public t a w  87-653 s a i d  we 

had to  be, and I d o n ' t  t h i n k ,  as some have argued, t h a t  the legislative 

history supports the view t h a t  you can't take in to  consideration any sub- 

stantial netting. I t  has been argued t h a t  because Congressman Hhbert 

introduced a b i l l  which would allow this t o  be doneg i t  means t h a t  i t  

couldn't have been done under the or ig ina l  law. 



I d o n ' t  buy the proposition t h a t  the introduction of a bill i s  a really 

If  a serious piece o f  legislative history t o  support a certain view. 

b i l l  i s  voted on and defeated, t h a t  i s  another proposition, b u t  remember 

t h a t  a l though many bil ls  are introduced i n  Congress each year some o f  

them are not  even considered and die on the vine, and 

because the law already on the books would allow what 

Closing the Door 

some are unnecessary 

is proposed. 

I do believe, however, t h a t  the Government d i d  have i t s  choice. I 

t h i n k  i t  was decided by the Amed Services Beard i n  the Cutler-Hammer 

case as t o  which way, a t  'least from the Government's s t andpo in t ,  i t  was 

going--and I really can't say the Board was wrong. 

the Board, after veviewing the legislation, took the position t h a t  no 

set  offs would be allowed. 

Limiting Setoffs t o  Particular Areas 

In  Cutler-Hammer 

I t  i s  a proposition on w h i c h  you can make a good argument on b o t h  

sides. 

the setoffs o f  "overs" and "unders" t o  the same areas. I d o n ' t  t h i n k  

I would like t o  see an "under" on labor offset against an "over" on 

materials. Because then I believe you would be getting i n t o  a renegotiatlon 

of contract. 

I know somebody is going t o  ask me why I stop there. 

I prefer to  take the other side. 1 would, i n  my own view, limit 

I t h i n k  1 have 

t o  stop somewhere, and t h a t  9's a reasonable stopping p o i n t .  This i s  

about the best answer I can give t o  a question o f  t h a t  k i n d .  
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D e f i n i t i o n  o f  "Cost or PrScing" Data- 

There is  one change i n  the regulation which does cause me some concern, 

although perhaps I am concerned needlessly. 

term "cost o r  pricing data" i n  ASPR 3-807.3te). 

under Public Law 87-653. 

or pricing data was defined as t h a t  portion of the Contractor's submission 

which i s  factual.  The requirement for  cer t i f ied  data was said t o  be met 

when a11 of the Pacts reasonably available to  the contractor up  t o  the 

time of agreement on price and which m i g h t  reasonably be expected to  

a f fec t  the price negotiations are accurately disclosed to  the contracting 

of f icer  o r  his representative. 

I t  i s  the definits'on o f  the 

I t  is crucial ly  important 

Prior to  Defense Procurement Circular No. 57,  cost 

Under the proposal circulated i n  May of las t  year, the regulation 

would have provided that  cost  or pricing d a t a  consist  of all f ac t s  existing 

up t o  t he  time o f  agreement on prices and which might  a f fec t  the price 

negotiation. 

We f e l t  tha t  the  l a t t e r  format represented no fundamental departure 

from the existing definit ion gl'ven to the tern cost or pvicing data. 

everp industry had misgivings about the May I967 proposed definit ion.  

The view was expressed t h a t  these changes could l ike ly  "resuYt i n  a 

v i r t u a l l y  unlfmited scope o f  contractor l i a b i l i t y ,  i n  terms ~f cost or  

pricing data which m9'ght i n  the future be held t~ be w i t h i n  the scope o f  

the ce r t i f i ca t e  and the defective pricing clauses 

How- 

I' 

I t  wan urged instead t h a t  the d a t a  submission be limited to  t h a t  

data which t h e  contractor d i d  i n  f a c t  use or, i n  accordance w i t h  noma1 

business practice, should have used in framing h i s  p r i c e  proposal. 
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Meanwhile, i n  August 1967, along comes the Board decision i n  the 

Sparton case. 

that  a prospective contractor i s  not  required t o  l i s t  each and every 

q w t e  received from a prospective vendor, whose respolasibi 1 i t y  had not  

been previously evaluated and where i t  "concerns a par t  deemed t o  be 

c r i t i ca l  . I '  

The Board held i n  connection with the price reduction clause 

The f inal  definit ion i n  Defense Procurement Circular No. 5 3  s ta tes :  

"Cost o r  pricing data consists o f  a11 fac ts  existing up t o  the time o f  agree- 

ment on price which prudent buyers and s e l l e r s  would reasonably expect 

t o  have it signif icant  e f fec t  on the price." 

I can appreciate industry's  objectSon t o  the definit ion i n  the 1967 

proposal, A t  the same time, I frankly am troubled by the Implication i n  

the Sparton decision tha t  a contractor's duty t o  disclose vendor quotes 

may be limited. My concern i s  somewhat increased by the new clause i n  

Circular No. 57. 

anticipates accepting t h e  higher one. 

f o r  estimating his price on the higher quote, the quote he i s  most l ike ly  

t o  accept. 

to  the contracting of f icer ,  even though he expects t o  accept the higher 

quote. 

what  happened i n  the Sparton case. 

Suppose the contractor received b u t  two quotes and he 

1 would~l't  blame the contractor 

But i t  seems t o  me t h a t  he probably should disclose both quotes 

He may f ina l ly  decjde t o  use the other vendor whlch ds exactly 

I n  some casesg I question whether a contracting of f icer  can real ly  

make a sound estimate o f  cos t9  or a sound evaluation o f  prices submitted 

t o  him, unless he i s  aware o f  these possible vendor sources. If many 
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components and many vendors' quotes are  involved, 

good be t  t h a t  the  con t rac to r  w i l l  end up se lec t i ng  a t  l e a s t  a few vendors 

who o r i g i n a l l y  were no t  l i k e l y  t o  be selected. 

I t h i n k  there  i s  a 

I d o n ' t  mean t o  suggest t h a t  a con t rac to r  must d i sc lose  in fo rmat ion  

o f  a useless nature, for exampleo vendor quotes which are  obv ious ly  

unacceptable o r  proposed product ion techniques which are  a t  bes t  remotely 

f e a s i b l e  a t  t he  t ime of negot ia t ion .  

quest ion about suppor t ing an i n t e r p r e t a t i o n  o f  t he  regu la t i on  which 

1 i m i t e d  t h a t  data submission requirement t o  data represent ing j u s t  t he  

p r o b a b i l i t i e s ,  and n o t  t he  reasonable p o s s i b i l i t i e s .  

Defec t ive  Data--The Prime, Sub and Government 

On t he  o the r  hand, I have some 

On March 4 ,  1968, the ASPR Committee c i r c u l a t e d  a proposed implementa- 

t i o n  o f  t he  Pruth- in-Negot ia t ions Act  de81 i n g  w i t h  de fec t i ve  subcontractor  

cos t  o r  p r i c i n g  data which has aroused much discussion. 

up a l i t t l e  before going i n t o  t h i s  l a t e s t  ASPR proposal. 

L e t  ME back 

The Truth- in-Negot ia t isns Act provjdes t ha t  subcontractors s h a l l  be 

requ i red  t o  submit c o s t  o r  p r i c i n g  data p r i o r  t o  t he  award o f  non-competit ive 

subcontracts expected t o  exceed $100,000 i n  pr i ce .  

requirement i s  n o t  hard t o  imagine. 

f o r  example, p rov ide  f o r  more than 5Q percent subcontracting. 

Pub l i c  Law 87-653 was w r  t t e n  i t  was intended t h a t  a l l  o f  t he  prime con- 

t r a c t o r ' s  p r i ce ,  and n o t  on l y  a p a r t  of h i s  p r i c e 9  would be sub jec t  t o  

t h e  c e r t i f i c a t i o n  requirements of t he  l a w ,  and t h a t  the Government would 

be pro tec ted  aga ins t  de fec t i ve  subcontract data as we11 as de fec t i ve  

prime con t rac t  data. 

The reason f o r  t h i s  

Certain prime con t rac t  proposals, 

When 
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I t  soon became evident, however, t h a t  there were certain problems 

to  consider. 

contract. 

price and enter into a prime contract before the prime contractor enters 

into his subcontracts. The prime contract price may be based in par t  on 

cost estimates received from the prime's various suppliers. 

prime contract price i s  agreed upon,  the Government no longer has a direct 

financial interest i n  the prime's subsequent dealings w i t h  his subcon- 

tractors. T h i s  i s  the case under the firm-fixed-price prime contract. 

I ' l l  i llustrate with the case of the flrm-fixed-price prime 

Normally a prime contractor and the Government will agree on 

After the 

Under the Truth-in-Negotiations Act, however, the prime contractor 

i s  nevertheless required t o  ob ta in  cost o r  pricing da ta  and a certificate 

from h i s  subcontractors. The question i s ,  what purpose i s  served by 

requiring the prime contractor t o  o b t a i n  cost or pricing da ta  from a 

subcontractor after the prime contract price has been establ ished? 

I t h i n k  this question i s  answered under the proposed ASPR coverage. 

The proposed ASPR coverage states, f i r s t  o f  a l l ,  t h a t  where the 

prime contractor's price i s  based i n  p a r t  on subcontract cost estimates, 

the prime contractor generally will be expected t o  support his subcontract 

cost estimates w i t h  subcontractor cost or  pricdng da ta .  

Secondly, and this i s  the key provision, the prime contract price 

will be subject t o  price reduction for defective da ta  submitted by the 

prime contractor from his potential suppliers as well as suppliers already 

under contract with the prime contractor. 
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This coverage gives e f f e c t  t o  the subcontractor p a r t  of the "Truth- 

in-Negotiat ions Act". An example w i l l  show what I mean. 

The Government and the prime are negot iat ing f o r  a production contract .  

I n  est imat ing the p r i c e  o f  a component, the prime has a quote o f  $10,000 

each from h i s  suppl ier .  

and c e r t i f i e s  back-up data from h i s  suppl ier  which supports the $10,000 

per component quote. The prime and the Government f i n a l l y  do reach agree- 

ment on a p r i c e  which r e f l e c t s  an ant ic ipated cost f o r  component o f  

$10,000 each. 

Upon request f r o m  the Government the prime obtains 

Now l e t  us assume t h a t  i n  f a c t  the suppl ier  had furnished defect ive 

back-up data and t h a t  based on current data the estimated cost  per u n i t  

should have been $9,000 instead o f  $10,000. 

P o s s i b i l i t y  One: When the prime and the suppl ier  l a t e r  negot iate 

a subcontract, and the suppl ier  i s  required t o  fu rn i sh  a c e r t i f i c a t e ,  

the prime discovers t h a t  the suppl ier  had overstated h i s  costs by $1,000. 

Accordingly, the pa r t i es  subcontract on the basis o f  $9,000. 

It i s  f a i r  f o r  the Government t o  reduce the prime's p r i c e  by $1,000 

Otherwise, the prime w i l l  per u n i t .  

b e n e f i t  based on defect ive data furnished t o  the Government. 

I t h ink  you can a l l  agree on th i s .  

P o s s i b i l i t y  Two: The prime does not  discover the defect ive data and 

he agrees t o  pay the subcontractor $10,000 per u n i t .  

I n  t h i s  case the Government i s  the one "hur t "  by the defect ive data 

whi le  the subcontractor i s  the one benef i t ing.  

u n f a i r  for the Government t o  obta in  a reduction against the prime, leaving 

the prime t o  secure a reduct ion against the subcontractor. 

Yet I don' t  th ink i t  i s  

-21 - 



1'11 leave i t  w t t h  these two examples. I t h ink  t h a t  the ASPR coverage 

offers the best so lu t i on  I have seen so far t o  the thorny Droblem of the 

subcontractor under the "Truth- i  n-Negotiat i  ons Act". 

I'll add one postscr ip t .  I f  a supplier, f o r  one reason o r  another, 

furnishes no data, o r  the Government does not  i n s i s t  on such back-up data, 

the prime contractor  cannot be held l i a b l e  fo r  any defect ive subcontract 

data. 

data i f  no data were furnished i n  the f i r s t  place. 

I t ' s  t h a t  simple. There can be no p r i c e  reduct ion f o r  defect ive 

The Burden o f  Proof Argument 

I would l i k e  t o  mention one fur ther  point .  It concerns the November 

guidel ines on the problems and consequences o f  submission o f  defect ive 

data and how they switch the burden of proof from the Government t o  the 

contractor.  This i s  covered i n  ASPR 3-807.5(a)(Z). 

I r e a l l y  do not, a t  l e a s t  i n  my view, th ink  the issuance o f  the 

guidel ines changed anything. 

American Bosch Anna case sa id exact ly  what we now have, although perhaps 

they softened up somewhat i n  the Defense Electronics case. 

been there a l l  the time. 

s p e l l s  ou t  what the Board has been saying i n  t h i s  area. Basical ly,  t h a t  

the natura l  and probable consequence on contract  p r i c e  o f  defect ive data 

i s  the amount by which the data was defective. 

I bel ieve the decis ion o f  the Board, i n  the 

It r e a l l y  has 

The Board has recognized i t  and the new ASPR 

I t  i s ,  of course, a rebut tab le presumption. The Government has 

t o  show t h a t  i t  r e l i e d  on t h i s  data and i t  c e r t a i n l y  has the burden o f  

the proof i n  t h a t  respect. Secondly, the contractor  has t o  come i n  and 
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show t h a t  the defect  i n  the data d i d n ' t  have any s i g n i f i c a n t  e f f e c t  o r  

ce r ta in l y  d i d  not  r e s u l t  i n  an increased prfce, i f  such was the case. 

I hope I haven't given you the impression t h a t  a l l  GAO suggestions 

a r e  agreed t o  by DoD. This i s  not so. For example, we made a recom- 

mendation i n  connection w i t h  the implementation o f  P.L. 87-653, t h a t  the 

contract ing o f f i c e r  should maintain records t o  show j u s t  what was agreed 

upon w i t h  respect t o  each cost  element and p r o f i t .  The Department of 

Defense disagreed w i th  the concept tha t  contract  pr ices should always 

be supported by spec i f i c  agreements on each s i g n i f i c a n t  element o f  cost  

making up the t o t a l  cont ract  pr ice.  

We were concerned a t  the time t h a t  the e f fec ts  o f  a defect ive data 

submission might be obscured by agreement as t o  a t o t a l  cont ract  pr ice,  

wi thout any ind ica t ion  i n  the negot iat ion f i l e  as t o  the ind iv idua l  cost  

element comprising the t o t a l  pr ice.  Our fear on t h i s  score, however, has 

been somewhat a l lev ia ted.  The Armed Service Board has held, i n  e f fec t ,  

t ha t  the negot ia t ion o f  a t o t a l  p r i c e  does not  negate the operation of 

a defect ive p r i c i n g  clause. 

Current G.A.O. E f f o r t s  

I'll give  you some idea of our current e f fo r t s  w i th  regard t o  

P.L. 87-653. While the Defense Contract Audi t  Agency (DCAA) w i l l  be 

undertaking most o f  the post-audit work of contracts subject  t o  

P.L. 87-653, we w i l l  t e s t  the effect iveness o f  DCAA's work and w i l l  

perform selected reviews o f  our own. 
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We w i l l  be studying the e f f e c t s  o f  the new ASPR p a r t i c u l a r l y  some o f  the 

problem areas. 

regulat ion,  there must be cooperation between the Govermment and indust ry  

and a b e l i e f  &y both t h a t  the regulat ions are f a i r .  Th is  requires t h a t  

the Government and the contractor  recognize the problems each face. 

We know t h a t  t o  ob ta in  compliance w i t h  the implementing 

It i s  

our i n t e n t i o n  t o  understand the problems each has and t o  s t r i v e  toward 

an e f f e c t i v e  balance between implementing the a c t ' s  ob ject ives and avoiding 

imposi t ion o f  unnecessari l y  burdensome requirements. 

To t h i s  end, we will do prel iminary work a t  cont ractor 's  p lants  and 

a t  various procurement o f f i c e s  o f  the m i l i t a r y  services. We thereby hope 

t o  achieve f i r s t -hand  knowledge o f  the problems being encountered by 

agency o f f i c i a l s  and by contractors f n  complying w i t h  the regulat ions. 

We w i l l  consider whether or no t  these problems are the r e s u l t  o f  require- 

ments t h a t  are no t  necessary or essent ia l  f o r  the negot ia t ion o f  f a i r  and 

reasonable pr ices e 

Before closing, I want t o  say a few words about contract  Incent ives 

and " t ru th - in -negot ia t ionse"  I t  has been sa id by some t h a t  the a c t  w i l l  

destroy contract  incentives. I do no t  bel ieve t h i s  for  a moment. A t  the 

r i s k  o f  repeating myself, the  a c t  was dess'gned t o  achieve f u l l  d isclosure 

a t  the bargaining table. 

concepts? W i l l  f u l l  d isclosure a t  the bargaining t a b l e  destroy the . 
incent ive o f  a contractor? We t h i n k  not. I n  fac t ,  i t  should increase a 

con t rac to r ' s  incent ive t o  perform more e f f i c i e n t l y .  

p r i c e  based on accurate cost  estimates, the capable contractor  w i l l  s t r i v e  

Is such a purpose adverse t o  t r a d i t i o n a l  cont ract ing 

Challenged by a cont ract  
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harder t o  lower h i s  cost of performance. GAO, for one, welcomes increased 
p r o f i t s  f o r  the contractor  i f  they are the r e s u l t  o f  e f f i c i e n c y  i n  

performance. 

As t o  the future,  tn  my opinion the "Truth-in-Negotiat ions" Act i s  

here t o  stay. 

I t h i n k  one o f  the v i r t u e s  o f  the a c t  i s  t h a t  i t  i s  w r i t t e n  i n  f a i r l y  

broad p r i n c i p l e s  leav ing the admin is t ra t ion o f  the a c t  t o  be implemented 

by the procurement regulat ions. This al lows a g rea t  deal o f  f l e x i b i l i t y  

i n s o f a r  as both Government and indust ry  are concerned. 

How can anyone be against the t r u t h .  Assuming I am correct ,  

There have been many revisfons of the regulat ions implementing the 

a c t  and no doubt there w i l l  be more. Perhaps, some time i n  the fu ture,  

we w i l l  even have substant ia l  agreement between Government and indus t r y  

t h a t  the a c t  i s  working f a i r l y  f o r  both sides, This t ime will be 

advanced if both sides continue working object ive ly ,  each recognizing the 

other 's  problems, toward an e f f e c t i v e  balance between achieving the a c t ' s  

ob ject ives and avoiding the imposi t ion o f  unnecessarily burdensome 

requirements f o r  a t t a i n i n g  those object ives.  

With t h i s ,  I hope you have gained some understanding o f  our r o l e  

i n  connection wi th  Publ ic Law 87-653 and of our cont inuing i g t e r e s t  i n  

the a c t ' s  implementation. 

# # #  
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